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Never mind that such laws had already been abolished 
in France in 1793, before most of the British Empire 
received the gift of British penal laws. Never mind 
that anti-homosexual laws were never a feature of 
the French, Spanish, Portuguese, German, Russian, 
Scandinavian, Netherlands, Belgian or other empires. 
Never mind that such laws were not picked up in the 
penal codes of China, Japan, Korea, Thailand and other 
countries of the civilian tradition. And never mind that 
same-sex activity is recorded by anthropologists in the 
pre-British societies of Africa and Asia. This British 
colonial legacy remains firmly in place. The majority of 
nations of our world which continue to impose these 
laws are nations of the Commonwealth – supposedly a 
family of countries bound together by language, history 
and shared values upholding human rights.

Recent news reports in Commonwealth countries tell 
us, in many parts of our global family, of the cruelty and 
inhumanity wrought by the imposition of these laws on 
fellow human beings: campaigners for law reform in the 
Global South brutally murdered in Uganda and Kenya; 
civil society personnel and ordinary citizens locked up 
in Cameroon and Malawi; the death penalty threatened 
by proposed new laws in Uganda and parts of Nigeria; 
tales of violence from Jamaica; the sensational trials of 
a politician in Malaysia; a failed attempt to reform the 
law in Samoa and in prosperous and well-educated 
Singapore.

In times gone by, a colonialist view would have regarded 
such stories as untroubling. What could one expect? 
Why should one care? But now, in our global family of 
the Commonwealth, the bell of international news tolls 
for us all. We are all part of the main. We all share a 
common humanity. None of us can wash our hands of 
affronts to human rights. All of us must do what we can 
to advance their cause. This change was a consequence 
of establishing a new world order in 1945. Based on the 
Charter of the United Nations (UN), it has given birth to 

the institutions of the global community and locked us 

A time of stress and fear

In his recent opinion piece ‘Decolonising sexual 

citizenship: who will effect change in the south of 

the Commonwealth?’,1 Colin Robinson argues that it 

is a mistake to place too much emphasis on law and 

litigation as a means of advancing sexual autonomy 

in the global South of the Commonwealth of Nations. 

There are a number of good points and reasonable 

opinions expressed in his article. It contains an appeal 

to the dignity and responsibility of home-grown 

activists who are seeking change of the persistent laws 

in Commonwealth countries that criminalise sexual 

minorities (homosexuals, bisexuals, transsexuals and 

so on). But at its heart there is a serious flaw.

Living in the real world, Colin Robinson is correct to 

say that change to the laws that continue to criminalise 

consensual, adult, same-sex activities, in 41 of the 53 

Commonwealth countries, will only be achieved when 

the leaders and lawmakers of those countries are 

persuaded to effect the change. He quotes my remarks, 

to which I adhere, that non-governmental campaigners 

in developed countries of the Commonwealth have 

to realise that change ‘will not happen just because 

proponents of change feel angry, heap abuse on 

opponents and jump up and down. Nor will it happen 

because other countries of the Commonwealth have 

changed their laws.’2 This is simply the Realpolitik of 

legal institutions. Criminal laws are part of the basic 

rules of a nation. They are found in criminal statutes and 

penal codes. As I pointed out in the article from which 

he quotes and elsewhere,3 the British, when they ruled 

their empire, had basically four penal codes to choose 

from. Most of their colonies were the beneficiaries of 

one or other, or sometimes of a mixture: the Macaulay 

Code, the Fitzjames Stephen Code, the Griffith Code 

and the Wright Code. But one provision all these codes 

had in common was a law prohibiting identified forms 

of same-sex activity.

The Hon. Michael Kirby AC CMGt
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In those days, distinguished South Africans wrote 
countless news articles condemning the ‘interference’ of 
outsiders in their country’s internal affairs. Specifically, 
they targeted Australia, New Zealand and Britain as 
‘white’ meddlers who should just shut up. The propaganda 
campaign for silence was substantial. It had many local 
friends, especially among sportspeople. 

Still, the students, lawyers and civil libertarians would not 
shut up. They kept causing trouble. The students kept 
getting arrested. They caused embarrassment to their 
governments. They made a lot of noise and captured 
media attention. Slowly but surely the political parties 
at home and abroad began to move. The local political 
process began to ask questions. The government policy 
began to change. Court actions were taken, particularly 
in New Zealand. They generally came down on the side 
of the protestors. Silence was not an option for such 
affronts to universal human dignity.

Nor is it an option today. So I understand the opinions of 
Colin Robinson and his insistence on the primacy of the 
initiatives of local advocates for reform. But, in our global 
world and Commonwealth, that cannot quieten the 
consciences of advocates from other lands. Their voices 
will not be silenced at home. And sometimes, in the 
lands of oppression, they will contribute to the process 
of local change, just as happened under colonialism and 
apartheid.

The UN is not neo-colonial

A feature of the current age is that all the relevant 
leaders of the United Nations Organisation have 
repeatedly made statements in the past three or four 
years, expressing exactly the same message Colin 
Robinson objects to when said by me. Ban Ki-Moon, 
the UN Secretary-General, has declared that the 
laws criminalising homosexual people are contrary to 
universal human rights. That they make no sense from 
a public health point of view. And that he realises this is 
a sensitive topic but he is not going to be silent because 
universal human rights mean just that – universal.5 

all together in a common concern for each other’s basic 

civil, political, economic, social and cultural rights.

So we can all agree with Colin Robinson, that the main 

practical thrust of change, in what he calls the ‘South’, 

must come from within the people of those countries. 

They must be respected, empowered and helped where 

possible to find the path of universal human rights. 

That path will support the repeal of laws that oppress 

people because they bear the indelible stamp of their 

humanity. This is so, whether that stamp is their sex 

or gender. Or their race or skin colour. Or their age. Or 

their natural or acquired disabilities and impairments. 

But it will also include recognition and respect of the 

scientific fact, generally accepted these past 60 years, 

of variations in sexual orientation among human beings. 

Like it or not, this is just part of the makeup of the human 

species. Some do not yet have this truth, despite the 

compelling research of Kinsey, Hooker and the strongly 

voiced views of the leaders of the UN and now the 

Commonwealth. But it is natural that those who do have 

the truth everywhere will endeavour to bring it to those 

who are still walking in darkness.

The clash between ignorance, indifference, stigma and 

violence, on the one hand, and science, enlightenment, 

kindness and human rights, on the other, is inevitably 

going to be painful. It will lead to stress. The interposition 

anywhere of superficial understandings of religious 

scriptures will add to that stress. So will patriotism and 

natural pride. Anger and the shouting of insistent points 

of view will be directed at opponents. I know all this. In 

earlier days, I witnessed the same stress and anger in 

the move to persuade the countries of the ‘North’ to 

understand the evils of colonialism and apartheid. 

In my youth, I led student protests in Australia against 

the attempts of colonised countries of the British Empire 

to exercise the right of self-determination, guaranteed to 

them by international law.4 Similarly, at that time, I used 

my imperfect legal skills to defend Australian university 

students arrested for protesting against apartheid during 

the visits to Australia of South African sporting teams.
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As it happens, the forum at which Colin Robinson 

‘cautioned’ me was organised by the United Nations 

Development Programme (UNDP). It aimed to share the 

growing wisdom of the UN and the unanimous voice of 

its leadership. That is why I was brought there.

There is nothing inconsistent with the views that I have 

expressed and those of the UN leaders. Nor is there any 

inconsistency in drawing those views to the attention 

of a forum the UN held in Trinidad and Tobago. The 

UNDP’s responsibilities can sometimes be given focus 

and urgency by appreciation of the developments that 

have happened elsewhere. And by realising the practical 

consequences of the epidemiology of HIV from failing 

to act. Isolationism and xenophobia is so 20th century.

On several counts it is extremely naive for Colin Robinson 

to suggest that I had somehow failed to mention the 

‘25-year journey’ between the Wolfenden Report and 

the Dudgeon decision of the European Court of Human 

Rights, as if they should be reasons today for polite 

silence in the Caribbean. 

•	 The actual journey between the Wolfenden Report 
recommending the abolition of the offences in 
England and the reforming legislation was only 10 
years not 25;7

•	 The decision in Dudgeon8 simply extended this to 
Northern Ireland soon after the decision in Norris9 
extended it to the Republic of Ireland;

•	 Many cases show the common contemporary 
interaction between legislative reforms and judicial 
decisions on fundamental universal human rights;

•	 In any case, Commonwealth countries have now 
had the Wolfenden recommendations before them, 
not for 30 years but for more than 50 years because 
the principles are the same for the Caribbean 
states as for Britain; and;

•	 Now there is an urgent new reason for action, 
namely the peril of HIV to the lives of citizens 
in Commonwealth countries and the shocking 
reduction of funds for anti-retroviral medicines 
to treat HIV because of the impact of the global 
financial crisis.

Should he be silent to suit the views of Colin Robinson 

and his supporters?

The Executive Director of UNAIDS (Mr Michel Sidibé), 

the joint UN agency established to fight the spread of 

HIV, has expressed a similar sentiment. He is from Mali. 

He has been quite blunt about it: we will never get to zero 

in the spread of HIV while we continue to criminalise 

sexual minorities, one of the vulnerable groups exposed 

to the epidemic. Should Michael Sidibé be silent? The 

UN High Commissioner for Human Rights (Navanethem 

Pillay) has been even more direct.  Recently, she said:6

[T]here are those who argue that because sexual 

orientation or gender identities are not explicitly 

mentioned in any of the conventions and covenants, 

there would be no protection. My response it that 

such a position is untenable in legal terms, which is 

confirmed by the evolving jurisprudence. The principal 

of universality admits no exception. Human rights 

truly are the birth right of all human beings. Protection 

for human beings from violent, discrimination and 

stigma on the basis of their sexuality falls within the 

category of ‘other status’ allowed for in Article 2 of 

the Universal Declaration of Human Rights. It is also 

stated in Article 2 of the African Charter on Human 

and Peoples Rights and in the Articles and Protocols 

of the European Convention for the protection of 

human rights and fundamental freedoms. 

Ms Pillay is originally from South Africa. Should she shut 

up for fear of upsetting Colin Robinson and those of like 

opinion in the Caribbean?

Surely it cannot be suggested that these leaders of 

the international community are neo-colonists? Or 

that they should butt out of the internal affairs of the 

Caribbean or other countries on this issue? Or that they 

are somehow excused because they are not ‘white’, or 

of British ethnicity or descent? Truly, that would be a 

reverse racism that should not be tolerated in today’s 

world. Least of all in the Commonwealth.
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More than a decade ago, Justice Edwin Cameron (now 

of the Constitutional Court of South Africa) and I (then 

on the High Court of Australia) were invited to India to 

deliver lectures, and participate in seminars, about legal 

and human rights aspect of the HIV epidemic. We had 

the privilege of interaction with professional colleagues 

in Mumbai, Chennai, Kerala, Bangalore, Calcutta and 

New Delhi.

We were accompanied on our caravan by distinguished 

Indian lawyers, Mr Anand Grover (now UN Special 

Rapporteur on the Right to Health), Dr Mandeep 

Dhaliwal (now a leader in UNDP), Mr Vivek Divan and 

others. We met and engaged with the leaders of the 

Indian judiciary, the Bar, academics and officials. We 

also met with civil society. We spoke to many who felt 

oppressed because of their sexuality. Our specific focus 

was the growing spread of HIV in India. All educated 

citizens were concerned about this risk and the costs. 

Governments and officials in India took many beneficial 

steps towards dealing with HIV. But one (the repeal of 

Section 377 of the Indian Penal Code, criminalising 

homosexual men) involved a ‘bridge too far’. Civil society 

in India took up the cause. Disappointed by the lack of 

legislative action, they resorted to the courts. Timorous 

souls said that nothing would happen. But the Naz 

Foundation pursued its application for an order from 

the Delhi High Court, holding that Section 377 was 

constitutionally invalid.10 The section from Macaulay’s 

Code offended, so they argued, the basic notions of 

equality, diversity and privacy, expressed in the Indian 

Constitution. Anand Grover argued the Naz case before 

the Supreme Court, while the great Indian advocate Fali 

Nariman took a pro bono brief, in support, for parents 

of gays in India. 

In one of the finest decisions of the independent courts 

of India, the Delhi High Court unanimously upheld the 

Naz Foundation’s submissions, pronouncing Section 

377 invalid, insofar as it purported to prohibit consensual 

sexual acts of adults in private. Chief Justice A.P. Shah 

In the face of such unanimity of global opinion (the 

Secretary General of the Commonwealth of Nations 

has been a very late addition to the same chorus) the 

notion that ‘white’ faces should keep out of things 

for fear of upsetting the sensibilities of Mr Robinson 

is simply reverse racism. It is objectionable. And it is 

doomed to fail.

My answer to Colin Robinson is the same as the one 

the students in Australia gave to racial apartheid in 

the 1960s. We will not be silenced. Our love of fellow 

human beings will strengthen our voices. We will lift 

them to save lives and to affirm equal dignity. I am sorry 

if Mr Robinson has lost faith in the ‘effectiveness of [my] 

voice’. But his statements sounds to me like a sad echo 

from the past for such things were said by the leaders 

of South Africa: ‘You do not understand. You do not 

live here. You do not realise our special history and our 

needs. You do not appreciate the good things we do. 

Or how deeply religious we all are.’ I have heard all this 

before. It does not get more attractive with the passing 

years.

The role of law and courts

The introduction of new ways of legal thinking, especially 

in common law countries, can sometimes come from 

outside the confines of the local legal community. That 

community can occasionally be cut off. It can become 

complacent, resigned, indifferent and inactive. Ideas 

from outside can be like the famous speech of warning 

given by Harold MacMillan, Britain’s then prime minister, 

to the South African Parliament on 3 February 1960: 

‘The wind of change is blowing through the continent. 

Whether we like it or not, this growth of national 

consciousness is a political fact’.

Sometimes, in the law, as in politics and life, outsiders are 

useful when they share new ideas with locals. They can 

challenge indifference and inaction. Outside criticism 

of Australia helped open our eyes to the wrongs in our 

treatment of our Aboriginal peoples.
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A painful conversation

These developments conclude a painful conversation 

with Colin Robinson. He is, of course, entitled to his 

point of view. When I was a judge, I was foremost in 

upholding diverse and antagonistic viewpoints.

I am sorry if my words in Port of Spain in the UNDP 

conference ‘disappointed’ him. But they were not meant 

to disrespect him or his colleagues or their primary role 

in changing the law of their countries and helping to 

change the colonial laws of other Caribbean nations. 

It is true, as Colin Robinson says, that nothing done in 

this struggle will re-write the Holy Bible or the Holy 

Koran. But we have seen before, where science has 

spoken, that religious leaders can re-read their texts 

and find in them new meanings. Against millennia of 

prejudice, we now have scientific truth on variations in 

human sexuality. It behoves all of us to learn and share 

this truth. That includes religious and legal leaders, but 

also civil society actors.13

Those who have the truth, and who know the oppression, 

feel a responsibility to share their knowledge when 

invited. This can be done at conferences and over the 

internet. It can occur in judicial and legal discourse 

and can happen in legislatures, court houses and in 

civil society. The sharing of truth in the Commonwealth 

family is an equal right and responsibility of all 

Commonwealth citizens. They must be respectful and 

conform to local law. But they can certainly share their 

insights, especially when they have come on a similar 

journey and have felt the same opposition, resistance 

and ultimate acceptance of change. 

In 2010–11 an Eminent Persons Group (EPG) of the 

Commonwealth of Nations was created to report 

to Commonwealth Heads of Government Meeting 

(CHOGM) in Perth, Australia, on the steps needed to 

ensure the survival of the Commonwealth of Nations in 

the present century of change. Acting unanimously, and 

after widespread consultation and careful deliberation, 

and Justice Muralidhar concluded their opinion with a 

quotation from the words of Pt. Jawaharlal Nehru in 

1946:11

If there is one constitutional tenet that can be said 

to be an underlying theme of the Indian Constitution, 

it is that of ‘inclusiveness’. This court believes that 

Indian constitution reflects this value deeply ingrained 

in Indian society, nurtured over several generations. 

The inclusiveness that Indian society traditionally 

displayed, literally in every aspect of life, is manifest 

in recognising a role in society for everyone. Those 

perceived by the majority as ‘deviants’ or ‘different’ are 

not on that score excluded or ostracised. ... It cannot 

be forgotten that discrimination is the antithesis of 

equality and that it is the recognition of equality which 

will foster the dignity of every individual”.

In the course of their reasons, these great Indian judges 

did not, apparently, consider it to be evidence of neo-

colonialism to cite opinions from courts in different 

countries of the common law world, including the UK, 

Canada, the United States and South Africa. Nor did 

they disdain the opinion of the UN Human Rights 

Committee. They even referred, in their reasons, to some 

words written by Justice Edwin Cameron and by me.12 

A robust self-confidence in dealing with universal ideas 

and worldwide criminal codes is a sign of a confident 

democracy and of independent judges.

The Government of India did not appeal to the Supreme 

Court against the judgment of the Delhi Court. An appeal 

was taken by religious and other groups. That appeal 

was recently heard by the Supreme Court of India. Its 

decision stands reserved. Whatever its outcome, the 

debate in India will never be the same. The conversation 

about the proper limit of the criminal law in oppressing 

a minority will always be illuminated by the Delhi High 

Court’s decision in the Naz case, so long as the English 

language is spoken. This is just a feature of the world of 

the internet and of the universal power of shared ideas, 

expressed in a shared language.
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women everywhere.  And that now condones the snail’s 

pace of reform on laws against sexual minorities. 

I reach out my hand to Mr Robinson offering an 

opportunity to engage further and to join in constructive 

efforts to help local civil society, governmental, judicial 

and other citizens in his country and the Caribbean 

region. The words and actions offered are not meant 

to interfere, but to advance the boundaries of universal 

human rights. And where those rights are not upheld, 

every human being is diminished. All of us should do 

whatever we can. Especially in the community of 

nations that is the Commonwealth, with its declared 

commitments to democracy, the rule of law and universal 

human rights.

About the author

The Hon. Michael Kirby AC CMG is a member of 

the UNDP’s Global Commission on HIV and the Law. 

Formerly a member of the Eminent Persons Group of 

the Commonwealth of Nations (2010–11). One-time 

Justice of the High Court of Australia (1996–2009). 

the EPG singled out HIV/AIDS as a special challenge 

for Commonwealth countries.14 In their report, the ten 

participants, coming from every continent, and diverse 

religious, cultural, social, and professional backgrounds, 

said with one voice:

We have received submissions concerning criminal 

laws in many Commonwealth countries that penalise 

adult consensual private sexual conduct including 

between people of the same sex. These laws are a 

particular historical feature of British colonial rule. 

They have remained unchanged in many developing 

countries of the Commonwealth despite evidence that 

other Commonwealth countries have been successful 

in reducing cases of HIV infection by including repeal 

of such laws in their measures to combat the disease. 

Repeal of such laws facilitates the outreach to 

individuals and groups at heightened risk of infection. 

The importance of addressing this matter has received 

global attention through the United Nations. It is one 

of concern to the Commonwealth not only because 

of the particular legal context but also because it can 

call into question the commitment of member states 

to the Commonwealth’s fundamental values and 

principles, including fundamental human rights and 

non-discrimination.

Commonwealth citizens are still waiting for their leaders 

to act on these recommendations. 

Colin Robinson might think that the EPG’s report 

represents yet another instance of neo-colonial 

interference. But others will see it as nothing more 

than the expression of good advice on subjects too 

long neglected, spoken in words that need to be said. 

Silence is not an option because it was silence that 

acquiesced in the genocides of the Nazis and of Pol Pot 

in Cambodia. It was silence that turned away from the 

cries of freedom from apartheid South Africa. All too 

often today, it is silence that accompanies the extreme 

poverty that afflicts a third of humanity and oppresses 
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