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Court bill seeks to protect more children from criminalization by Children Act’s 
new sexual offences regime. One of the intents of the Family and Children Division 
Bill, No. 3 of 2016 (introduced in the House of Representatives on 19 February 2016, and 
referred to a Joint Select Committee) is, in Clause 17 of Schedule 5, to make amendments to 
Sections 3 and 20 of the Children Act, No. 12 of 2012 to alter that Act’s definition of, and 
exemptions from, sexual offences involving children. The proposed amendments seek to 
expand the scope of sexual activity and classes of persons exempted from criminalization. 

In May 2015, a tough new legal regime of sexual offences involving children came 
into force. In June 2012, the Children Act of 2012 was passed by the Parliament of Trinidad 
& Tobago. Much of this heralded omnibus children’s protection legislation is dedicated to a 
substantial revision of the regime of sexual offences involving minors. Parts I, IV, V and VI, 
and Schedules 1 and 3 of the Act, which contain the bulk of these new provisions, are 
among sections of the legislation proclaimed into law on May 18 of 2015. They effect: 

� an increase in the age of consent for sexual penetration to 18 years; 

� the creation of new types of sexual offences involving minors (e.g. meeting a child 
following sexual grooming, engaging in sexual activity in the presence of a child); 

� in general, significant increases in penalties for sexual offences against minors (e.g. from 
five years for an adult woman having intercourse with a male under 16, or ten years for 
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non-penetrative genital touching of someone below 16 years—to life imprisonment for 
both); 

� establishment of the Children Act as the controlling legislation for sexual offences 
involving minors as offenders or victims, and repeal of provisions that apply to minors in 
several offences under the Sexual Offences Act, including buggery, serious indecency, 
incest and procuration, making them offences between adults only. 

In general, it takes a welcome gender-neutral approach to sexual abuse of 
children. Under the Children Act, sexual penetration involving a child (previously subject to 
different penalties if the penetration was oral, vaginal or anal; with an adult man or a woman; 
or with children of different ages) is made a gender- and orifice-neutral offence under 
sections 3 and 18. This, admirably, ends the disparate treatment in law of girls and boys who 
are victims of sexual abuse by adults, which had subjected the latter to considerable stigma as 
victims of “buggery”, inhibited reporting, and fuelled impunity. 

In general, it protects children from criminalization for un-coerced sexuality. The 
Children Act recognized the harm of subjecting to its harsh new penalties for sexual activity 
with young people young people themselves—when they are engaging in the sexual 
exploration and self-discovery with others close in age that is characteristic of adolescent 
sexual development. The Act created, in section 20, provisions which decriminalize sexual 
touching and penetration by young people between the ages of 12 and 20 when such activity 
is uncoerced, and with another young person within two or three years of their age with 
whom they are not in a familial or custodial relationship. 

Except if they are of the same sex. 
This explicitly disparate punishment of same-sex exploration between minors evidences 

no public policy rationale other than entrenching historic bias. The disparate impact is 
compounded by the fact that the identical conduct the Act decriminalizes when between 
young people of opposite sexes it makes liable to an enhanced penalty of life imprisonment 
when between young people of the same sex. This unequal treatment in the Section 20 
exemptions of same-sex and opposite-sex conduct also runs counter to the Act’s 
consolidation of the sexual behaviours to which the exemptions apply (“sexual penetration 
of a child” and “sexual touching of a child”) as gender-neutral offences. 

This unequal treatment elicited considerable Parliamentary disagreement. Section 
20’s unequal treatment elicited considerable concern during the passage of the legislation in 
the Senate, particularly, at the committee stage, on the part of Independent senators Rolph 
Balgobin, Corinne Baptiste-McKnight, Helen Drayton and Prof. Harold Ramkissoon. On a 
roll-call vote required on inclusion of the clause in question, all six Independent senators 
present, including temporary senators Dr. Lennox Bernard and Albert Sydney, dissented 
from the political benches. Sens. Basharat Ali, Dr. James Armstrong and Dr. Victor Wheeler 
also raised concerns on the matter earlier in the Senate debate. In what some media reported 
as a historic move, on the final vote to pass the bill, all six Independent senators in the 
chamber withheld theirs. 

It was Sen. Baptiste-McKnight who framed the illogic of Section 20 most cogently: 
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I just want us to be very clear on the fact that the decision of the Government and the 
Opposition that the people voted for, is that it is okay for children under the age of 21, with 
two-year and three-year gaps, according to this legislation, to copulate and get pregnant with no 
consequences. But those who have other sexual orientations end up in  YTC or the women’s 
prison. I would like to ask that we have a division on this, because I would like to express 
myself. — Hansard, Senate, 23 May 2012, p. 361 

Sen. Drayton put it another way: “You are going to criminalize one child and you 
are going to absolve another child.” (Ibid., p. 359) 

She expressed concern that in the legislation “the least we can do is to treat it with 
respect and do it right, and not perpetuate all the inconsistencies, and archaic nonsense that 
went on before” (Ibid., p. 363). So did Sen. Balgobin, urging that “We should not cement a 
backward policy in new law.” (Ibid., p. 361) Sen. Ramkissoon, among others, suggested 
the appropriateness of landmark children’s legislation as a vehicle to address the inequality in 
such criminalization: “I think this is the place where we start” (Ibid., p. 361). Opposition 
Senator Faris Al Rawi agreed: 

as we are amending the Sexual Offences Act by repeal and amendment in this Bill, there is merit 
in the proposition that here is the place to deal with it — (Ibid., p. 361) 

He also expressed “a very strong desire to deal with this issue with fairness and equity” 
(Ibid., p. 359). 

The legislation, however, did not. 

There was no political intent to criminalize children for same-sex conduct. The 
mover of the Children Bill, 2012 in the Senate, Minister of Gender, Youth & Child 
Development Sen. Verna St. Rose-Greaves, told the Chamber plainly: 

The question of the criminalizing of same sex relations between children under the Romeo 
clause. We had real discomfort with that in terms of—we did not think it should be 
criminalized, but coming out of discussions with people—I did not want it—I have been 
advised that we have to treat with that under the Sexual Offences Act, the brilliant lawyers in 
here can advise me. — Ibid., p. 270 

Indeed, the bill, as introduced in the House of Representatives, did not exclude same-sex 
conduct from its “Romeo clause” (Section 20). Amended clauses were substituted in the bill 
for the original one by the Leader of Government Business during its House committee 
phase. The amended clauses: 

� expanded the exemption from criminalization to 12- to 15-year-olds—a concern urged in 
the House debate; 

� failed “to reduce the age limit of 21 years to 20 years” for the exemption, as Min. St. 
Rose-Greaves indicated in moving it had been Government’s intention (Hansard, House, 
9 March 2012, p. 524); 

� added paragraphs to each exemption that withheld it if the two young people are “of the 
same sex”. 

New legislation before the Parliament is seeking to get the Children Act 
exemptions right. Three years later, the Family & Children Division Bill now proposes to 
open up Section 20 of the Children Act for amendment. It would make two amendments to 
correct injustices and oversight in the drafting of the provisions on the Act’s sexual offences 
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and exemptions therefrom which have unfairly left certain young people out, and 
criminalized some conduct for which there is no sound policy rationale. As currently drafted, 
these amendments would: 

� change the Children Act’s definition of sexual penetration to exclude a tongue inserted 
into a mouth, so “French kissing” is not criminalized with life imprisonment; 

� add sexual touching to the exemption provided for 16- to 20-year-olds, for whom only 
sexual penetration of younger children was decriminalized in the 2012 legislation, while 
sexual touching was decriminalized for 12- to 15-year-olds; 

� take no steps whatsoever to address the injustice of unfairly excluding same-sex 
conduct and young people of the same sex from the exemptions. 
This new legislative action would, therefore, in the 2012 words of Sen. Balgobin, once 

again “cement a backward policy in new law”. More children would be absolved, to use Sen. 
Drayton’s word, while some will remain excluded and criminalized. 

We therefore urge the Parliament to act in this well-intentioned legislation to also 
remove the blatantly discriminatory and unjustified exclusions of same-sex conduct 
in Section 20 of the Children Act, at the same time that its exclusions and 
overreaching criminalization are cured for other young people. 

� Substantial and growing international consensus is that criminalization of same-sex 
sexuality is a violation of human rights1. “The Government seeks to recognize the human 
rights of all citizens, which includes the Lesbian, Gay, Bi-Sexual and Transgendered 
(LGBT) community”, Trinidad & Tobago submitted to United Nations Human Rights 
Council during our state’s initial Universal Periodic Review on 1 March 2012, in 
responses prepared by the Office of the Attorney General. 

The development of law is a dynamic process which adapts to the development of any given 
society. Trinidad and Tobago is seen as a leader in the region in relation to the manner in which 
it addresses the changing needs of its population. … The law must evolve and grow to suit the 
needs of a continually developing society. – A/HRC/19/7/Add.1, para. 24 

Preventing the criminalization of young people based on same-sex conduct would be a 
legitimate first legislative step in Trinidad & Tobago in recognizing this, and wholly 
consistent with the thrust of legislation seeking to protect children and to guarantee their 
access to justice. It is the clear intent, in the Family & Children Division Bill’s 
proposed amendments to Sections 3 and 20 of the Children Act, to protect young 
people from criminalization of their sexuality. 

� Other than in Section 26(2) (see footnote 2) and protections in Part IV against female 
genital mutilation, the Children Act removes all distinctions between sexual violations of 
children based on the sex of the offender or the victim and takes a gender-neutral 
approach to children throughout. Such an approach should, for consistency, be extended 
to its Section 20 decriminalization provisions. 

                                                
1 United Nations Ofice of the High Commissioner for Human Rights. (2012). Born Free and Equal. HR/PUB/12/06. 
Accessed at http://www.ohchr.org/Documents/Publications/BornFreeAndEqualLowRes.pdf 
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� No clear reasoning can be discerned in the Parliamentary debate of the Children Act for 
the reach to explicitly criminalize un-coerced same-sex sexuality between young people. 
Indeed, anomalies in the treatment of children in different circumstances by the 2012 
legislation, and the importance of the principle of avoiding criminalizing or imprisoning 
children for offences against other children were issues raised pointedly during the 
House debate, and championed by Opposition MP Colm Imbert, who had previously 
chaired a House Special Select Committee for the Children Bill, 2008. 

So let us take the ridiculous situation where a person is 16 years and one day old, and they 
neglect, abandon or expose a child to injury that they have responsibility for, they are liable to 
jail for 10 years. Somebody is 15 years, 11 months and 30 days, they are not liable for anything. 
But if they have sex, they go to jail for life. Do you understand the anomalies and the 
inconsistencies inside of here? You need to clean up these things. — (Ibid., p. 580) 

He recounted that Committee’s proceedings: 
one of the issues that engaged the deliberations of the Members as I said, two UNC Members 
and three PNM Members, was the whole question of the age of liability with respect to offences 
committed by children against children. One of the points made by our technical support 
staff—because there were quite a few people who came to help us…who assisted in drafting 
the various forms of this Bill… …one of the points made to us by a very senior legal 
practitioner, was that we had to be very careful not to criminalize children, their activities and 
what the psychiatrists and psychologists would call, “the normal activities of children”. And one 
of the precautions we took in the committee was to engage the services of two practitioners… 
One is a psychiatrist and one is a psychologist, but two experts in child psychology and child 
psychiatry in the Caribbean, not just in Trinidad and Tobago, to talk to us about the whole 
concept of criminalizing the activities of children. 

One of the points made by the senior legal practitioners, people who have been operating 
within the Family Court system since its inception and within the whole system of dealing with 
the protection of children and also the professional experts, was that one had to be very, very 
careful to subjecting children to the trauma of the judicial system. You know, charging them, 
arresting them, making them go through the whole process of a trial, could have a deep 
traumatic effect on a child. And I see in this Bill, regrettably, we have several clauses which are 
going to do exactly that. And this is one of the things we spoke about at length and there was 
consensus, both among the PNM and the UNC, which is why I am so surprised that this thing 
has come back in this very draconian form. — (Ibid., p. 576) 

� The only policy rationale that might be intuited for punishing children of the same sex in 
Section 20 of the Children Act is a hobgoblin of consistency2 in the law’s discriminatory 
character to ensure historic discrimination against adult same-sex conduct is entrenched 
in new law and applied to children. But this rationale quickly falls apart since the Act’s 
direct goal is to effect a new and distinct regime of sexual offences involving children, 
apart from the regime of offences involving adults controlled by the Sexual Offences 
Act. That new regime not only repeals buggery and serious indecency as offences 
committed by children, as Sen. Al Rawi repeatedly acknowledged during the debate (e.g., 

                                                
2 Consistency, one might argue, produces the “ridiculous situation”, to coin MP Imbert’s term, that child protection 

legislation, in Section 26(2), entrenches immunity for adult spouses of any age from prosecution for a sexual offence if 
they consummate marriages other laws allow with girls as young as 12—except “in the case of sexual penetration per 
anum by a male person with a female person”—to restrict this immunity consistent with the criminalization of 
consensual buggery between adults. This regime of “consistency”, however, ignores the “inconsistency” that 
uncoerced anal penetration between any two young people of opposite sexes meeting the criteria in Section 20 would 
not be liable to criminalization. 
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Hansard, Senate, 23 May 2012, pp. 347, 361), but takes a discernibly gender-neutral 
approach to sexual penetration and touching involving children. The Children bill, as 
introduced in the Parliament in 2012, did not seek to make distinctions between conduct 
between children of the same sex and those of opposite sexes. 

� There has also been little reach or visibility to public education conducted to date on the 
sweeping changes brought about by the proclamation of sections of the Children Act, 
and the new responsibilities and legal liabilities this has created. As recently as August 
2015, a leading newspaper3 cited the age of sexual consent as 16, and issued a corrective 
only following our advocacy. In response to the corrective, a leading member of the bar 
and current Opposition Senator took to the television airwaves to rebut that the age of 
consent had increased, prompting a correction by the Children’s Authority4. 

� The Act’s flaws result from a historic failure to consult those the law sees as undeserving 
of humanity, and therefore unworthy of consultation, about their treatment under the 
law. Young lesbian, gay and bisexual people most directly affected by Section 20 were 
never engaged by the drafters or legislators. Neither were young people in general to any 
meaningful extent. The law’s flaws are also the product of a bias in the perception that 
groups that advocate for sexual and reproductive rights, including the rights of LGBTI 
persons, are not deeply invested in the rights of children, including their rights to 
protection from sexual abuse, to not be unjustly criminalized, and to autonomy 
consistent with their evolving capacity. Our groups’ inclusion in this and future legislative 
processes can only advance the quality and humanity of public law. 

In closing, we urge the Joint Select Committee to report out a bill that adds to 
Clause 17 of Schedule 3 the repeal of paragraphs 20(1)(c), 20(2)(c), and 20(3)(c) of the 
Children Act, consistent with our arguments above. We place ourselves at the 
disposition of the JSC to meet to further explore these matters. 

• 

CAISO (Coalition Advocating for Inclusion of Sexual Orientation) engages in nation-
building by shifting public imagination of sex/gender diversity; strengthening citizenship and 
self-efficacy; restorative casework; advocacy for state capacity, policy and programmes to 
fulfill human rights; and movement collaboration 

Contact: Colin Robinson, Executive Director • 47 Norfolk St, Belmont, Port of 
Spain • caisott@gmail.com • 868-322-7373 • www.facebook.com/caiso 

CariFLAGS (Caribbean Forum for Liberation and Acceptance of Genders and 
Sexualities) incorporates national NGOs in Belize, the Dominican Republic, Grenada, 
Jamaica, St. Lucia, Suriname and Trinidad & Tobago as a regional network building 

                                                
3 Bruzual, Alexander. (2015). Sexual offenders registry expected in four months. Express. 20 August. Accessed at: 

http://www.trinidadexpress.com/20150820/news/sexual-offenders-registry-expected-in-four-months 
4 CNC3 Television. (2015). News Update. 16 September. Accessed at: 

https://www.facebook.com/caiso/videos/10153789184324050/ 
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Caribbean nations where LGBTI people enjoy full fruits of citizenship, by strengthening 
cultural understanding, policy, litigation, leadership and domestic movements 

Contact: Dane Lewis, Chair • cariflagssecretariat@gmail.com • 876-844-9366 

Family Planning Association of Trinidad & Tobago (an affiliate of the International 
Planned Parenthood Federation) has a mission to advance sexual and reproductive health 
and rights, through advocacy and the provision of quality services to men, women and 
young people 

Contact: Dona Da Costa Martinez, Executive Director • ed.fpatt@gmail.com • 
868-623-4764 • www.ttfpa.org/fpa • 79 Oxford St, Port of Spain 

Friends for Life is a grassroots LGBT organisation providing client-driven social support 
services to poor, low-income and working-class persons 

Contact: Luke Sinnette, Social Worker • friendsforlife.tt@live.com • 868-379-1952 • 
www.facebook.com/groups/Friends4life.tt/ • 47 Norfolk St, Belmont, Port of Spain 

Institute for Gender and Development Studies has a mission to produce and disseminate 
knowledge on gender-related issues in the Caribbean in support of The UWI’s Mission and 
to enhance Caribbean development 

Contact: Angelique V Nixon, Lecturer • Angelique.Nixon@sta.uwi.edu • 732 3543 • 
http://sta.uwi.edu/igds/ 

Silver Lining Foundation primarily acts as a guardian body for marginalized youths seeking 
to prevent suicide and discrimination; its focus, while on bullying and discrimination, centres 
on youth with regards to LGBT issues, gender identity and expression 

Contact: Jeremy Steffan Edwards, Chairman • thesilverliningfoundation@gmail.com 
• www.silverliningtt.com 

WINAD (Women’s Institute for Alternative Development) is a women’s organisation 
committed to strengthening the capacity and social consciousness of women and girls to lead 
social transformation; our programmes enable women and girls to explore and embrace an 
alternative leadership framework which integrates the collective genius of all the people 

Contact: Folade Mutota, Executive Director • winad1999@yahoo.com • 
868-621-2495 • www.facebook.com/groups/47935169365 • 11 Meyler Street, Belmont, Port 
of Spain 


